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Government Education Is Unconstitutional, Says Top US
Law Professor

FreedomProject.com

Government education of children funded by
taxes represents an unconstitutional
establishment of religion and as such, it
violates the U.S. Constitution’s First
Amendment and protections for religious
liberty, warns Liberty University Law
Professor Jeffrey Tuomala in a powerful new
paper. Tuomala’s unequivocal conclusion
that state “education” must go joins a
growing chorus of legal arguments seeking
to fundamentally re-think American
education. Indeed, more and more
prominent legal minds are now openly
arguing that government schools violate the
Constitution and must be shut down.   

Writing in Volume 18, Issue 4, of the Liberty University Law Review under the headline “Is Tax-Funded
Education Unconstitutional?,” Tuomala takes aim at what he describes as government schools’ efforts
to exert illegitimate control over the minds of students. He concludes that government schools must
give way to privately funded Christian education.

The explosive paper, published last year, argues that the worldview underpinning public education
falsely divides reality between “secular” and “religious.” And yet, a proper definition of religion such as
those offered by some of America’s founders in the late 1700s would blow up the whole system.

“The present critique is not simply based on an originalist theory of constitutional interpretation, but
rather it reflects a law-of-nature principle that civil government has no jurisdiction over the mind,”
argues Tuomala in the abstract of his paper, which runs well over 100 pages.  

Part of the problem is longstanding public and judicial confusion about the meaning of the term
“religion” itself. As Tuomala explains in his paper, the U.S. Supreme Court has never made a serious
effort to define it, other than mentioning past sources. And so, he goes to great lengths to help properly
define the term by citing legendary legal minds of the past.

Two of America’s most important Founding Fathers — Thomas Jefferson and James Madison — put a
great deal of thought into the meaning of religion. Tuomala cites their views in his paper, describing in
depth how Virginia, under their guidance, disestablished the official Anglican church and instituted
religious freedom.

The principles articulated by those towering Founding Fathers during the critical battle in Virginia laid
the foundation for the Constitution’s First Amendment. That provision, which prohibits federal laws
respecting an establishment of religion or prohibiting the free exercise thereof, cannot be understood
without the historical context.

In the Virginia Declaration of Rights, Madison and George Mason defined religion succinctly: “The duty
which we owe to our Creator and the manner of discharging it.” Jefferson, meanwhile, blasted state
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efforts to interfere with one’s views. “Almighty God hath created the mind free,” he wrote in the
“Statute for Establishing Religious Freedom.”

And yet, today, government is shaping the minds of over 60 million American children by “educating”
them for at least five days a week for 12 years with ideas that are profoundly religious. “Public schools
have become the chief means by which all levels of civil government have established religion in the
United States,” explains Tuomala’s paper.

Ironically, even John Dewey, widely recognized as the architect of America’s modern government-school
regime, acknowledged that his humanistic views were deeply religious. More and more, values, morals,
and modes of thinking that are outright pagan are taught to children in government schools as if they
were the only possible truth.  

Despite the godlessness and even pagan nature of modern government-controlled education, there are
powerful similarities with what the Constitution prohibits in terms of religion. “The parallels between
the forms of state-church relationships and state-school relationships — as establishments of religion —
are striking,” Tuomala continues.

“Four distinct forms of school-state relations parallel four distinct forms of church-state relations that
have existed in colonial Virgina or in the United States,” he adds. “Only the model of free churches and
free schools (i.e., privately funded churches and schools) is consistent with the First Amendment.”

The Supreme Court must ultimately confront this issue, Tuomala continues, offering guidance. “The
Court can escape the conclusion that tax-funded education constitutes an establishment of religion only
by holding to a false bifurcation of reality between the ‘secular’ and the ‘religious’,” he argues.

Ultimately, the Christian legal scholar concludes that a biblical worldview is the only foundation for real
education. A clear understanding of the Scriptures “precludes civil government from exercising
jurisdiction over education,” he says, echoing an increasingly popular view among evangelical
Christians that was once dominant in the church.

Tuomala holds that the U.S. Supreme Court will likely uphold a voucher system providing equal tax
funding for private and Christian schools by government. However, going back to the principles
hammered out in the Virginia establishment controversy, the Liberty law professor concludes that the
state should not fund any schools.   

More and more prominent legal minds are joining the chorus against the constitutionality of coercive
government-funded education. Former U.S. Attorney General Bill Barr, for example, argued that the
escalating hostility to faith and values of parents — the vast majority of whom identify as Christian —
makes the existing system unconstitutional.

In a 2021 speech at the Council for National Policy, the former chief law-enforcement officer for the
federal government blasted what he described as the “militant and extreme secular-progressive climate
of our state-run education system.” It represents the “greatest threat to religious liberty in America
today,” he added.

Another related argument turns to the First Amendment’s freedom of speech provisions. According to
influential Columbia Law Professor Philip Hamburger, government schools are unconstitutional because
they unduly pressure parents to substitute their own speech to their children for government speech
they may disagree with.

Writing in the Wall Street Journal under the headline “Is the Public School System Constitutional?”,
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Hamburger said it was time for American courts to start acknowledging that public education was a
clear violation of the First Amendment. Once that happens, states and families can start working on
solutions for real education.

“When religious parents claim the freedom, religious liberty seems an especially strong foundation,”
argued Hamburger, who also leads the New Civil Liberties Alliance. “But the freedom of parents in
educating their children belongs to all parents, not only the faithful. Freedom of speech more
completely explains this educational liberty.” Whether government education of children is
unconstitutional — and it sure seems to be — it is at the very least unwise and dangerous. No institution
should have the power to shape the hearts, minds, and beliefs of the next generation at taxpayer
expense. It is long past time for Americans to have a broad discussion on education that gets to the
root.

This article was originally published on FreedomProject.com and is reprinted here with permission.
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